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HE puiſuer L bel ſets forth, That by the 3oth Act of 
T Parliament Auno 1690, Power and Commiſſion is grant- 
| ed to value the Teinds, Parſonage and Vicarage of 
whatſoever Lands within this Kingdom, liable in Payment of 
Teinds, and to approve and diſapprove of Sub-valuations, 
aud to take all other Courſes for (ettling and valuing of Teinds, 
conform to the Rules laid down in the 19th Act of the Par- 
lament 1633, and that by the gth Act of the Parliament 1707, 
the Lords of Seſſion are impowered, authorizedand appointed 
to judge, cognoſce and determine in all Actions and Cauſes 
which were formerly referred to, and did pertain to the Com- 
miſſioners for Plantation of Kirks and Valuation of Teinds. 

And true it is, that the Sub-commiſſioners of the Presby- 
tery of Dumbarton, by their Report of the reſpectiye Dates 
underwritten, have valued the Teinds of the Purſuer's Lands 
aftermentioned as follows, vg. Here the Particulars are 


B enume. 
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enumerated, beginning the firſt Date on the firſt of O04, 
1629, and the laſt the roth March 1630. as the principal 
Report of the ſaid Sub- commiſſioners. to be produced does teſti. 
fy; and therefore concludes, that the Lords of Council and 
Seſſion, Commiſſioners for Plantation of Kirks and Valuation 
of Teinds, ſhould ratify -- allow and approve of the foreſaid 
Report of the Sub- commiſſioners of the Presbytery of Dum. 
barton, and interpone their Decreet and Authority thereto, 
in as far as relates to the Valuation of the reſpective Purſuers, 
their Lands libelled, and decern and ordain the Quantities of 
Victual, and Sums of Money therein-mentioned, to ſtand, con. 
tinue and endure, and to be reputed and holden the juſt 
Worth and conſtant yearly Avail of the Stock and Parſonage 
1 of the reſpective Purſuers their Lands in ſaid Pa- 
The King being Titular of the Teinds of this Pariſh, as 
come by Law in place of the Arch-biſhop of Glaſzow, the 
proper Officers of the Crown were called as Defenders; and 
Appearance having been made for them, on Behalf of his Ma. 
zelt , the Cauſe was argued laſt Summer Seſſion two ſeveral 
Court days; and upon the laſt of theſe, being the 7th of A4. 
- gift, the Court directed Informations to 558 905 in upon the 
Debate; in Obedience to which this is offered on Behalf of 
V 1ts £10095 7 TORE Pagan 
The Defences made to this Action were two, rt, 1 hat 
no ſuch Action of Approbation was at all competent for ap- 
proving and ratify ing by Decreet of this high Court of Com- 
miſſion, the Report of Sub- Commiſſioners made a hundred and 
twenty four Years ago, and, during all that Space, never received, 
adviſed, or converted into a Decreet of Valuation by the high 
Commiſſion, which only hath Power to make ſuch Decieet. 
And 240 © ſeparatim, That ſuppoſing ſuch Action could 
at all ly poſt tantum temporis, this Action could not be main- 
tained, for this particular Reaſon, namely, that the Heritors 
of this Pariſh-have departed from, or derelinquiſhed the Re. 
og. I T port 


port or Sub- valuation libelled on, in ſo far as they have, for 
upwards of forty Years before bringing this Action, poſſeſ- 
ſed their Teinds upon Tacks granted from Time to Time up- 
on their Application by the Barons of Exchequer, on Behalf 
of his Majeſty the Titular. 


The Defenders in this particular Caſe, might well rely upon 
this ſecond Defence, which was ſuſtained by this Court in a 
ſimilar Caſe, no longer ago than the 24th January 1753, in 
the Caſe of the Earl of Morton and Captain Steuart of Dun- 
carn, againſt the Marquis of T weedale, as Tackſman of the 
Lordſhip of Dumfermiing, the Purſuers inſiſting to have their 
Teinds valued, conform to two Reports of the Sub-commil:- 
fioners of the Presbytery of Kzrkcaldy, made in the ſame 
Years 1729 and 1730; but the Lords found the Subyalua- 
tions libelled on derelinquiſhed and innovated by Conſent of 
Parties in the Sub-tacks. produced, (2. e. from the King's 
principal Tackſman, to the Heritors Purſuers) and cannot 
now be approven; and therefore aſſoilzie the Defenders 
from the Approbation, and decern;' and upon a reclaiming 
« Petition aud Anſwers, adhered. TY, 

But as taking an Abſolvitor upon this ſecond Defence might 
be conſtructed as a tacite Acquieicence in the Competency of 
ſuch Action in general, and as that Queſtion, when it hath 


been litigated, has been variouſly decided by this Court, and 


id of conſiderable Moment in itſelf to all Patrons and Titulars, 
whereof the Crown is the greateſt, and indeed allo to the 
Clergy, and the Colleges and Hoſpitals, who have Intereſt in 
Teinds, or a Claim to their Subſiſtance out of them, the De- 
fenders thought it their Duty to crave the Conſideration of 
the Court of their firſt Defence, to the End that the Point 
may be finally ſettled for Time coming, for the Benefit of all 
concerned, that they may know with Certainty their reſpe- 
ctive Rights and Intereſts; and therefore, upon that general 
Queſtion the Debate chiefly turned, and with a View to that, 
the Informations were ordered. 


It 


It is hardly neceſſary for the Defenders here to obſerye, that 
they could not be moved by the pecuniary Benefit of the 
Crown, in pleading this common Right of his Majeſly, and 
all other Titulars ; becauſe, every Body knows, that the Crown 
is at this Time, the moſt beneficent Titular of Tithes, as 
well as the moſt gracious Superior, in reſpect of the feudal 
\ Caſualties, and that the Barons of Exchequer are authoriſed, 
under the Privy-Seal, to grant Tacks of the Tithes belong. 
ing to the Crown, upon very eaſy and beneficial Terms to 
the Heritors, out of whoſe Lands they are payable: But it is 
reaſonable, that the Subjects ſhould be ſenſible, that they owe 
ſuch Eaſe or Abatement to the Benignity of the Crown, where. 
ver they are not otherwiſe by Law intitled to it. And the De. 
fenders apprehend, that a Sub- valuation, or Report of Sub. 
commiſſioners, made upwards of three Times forty Vears ago, 
and all the while never ratified or made a Decreet of a Com- 
miſſion of Valuation, is abſolutely inſufficient ro give ſuch Ti- 
tle to the Heritor. | e . 

And before proceeding to argue the Merits of this Queſti- 
on, the Defenders mult intreat, that the ſame may be conſi- 
dered and judged, according to its intrinſick Merits, and with- 
out ſuffering it to be prejudiced, by the Inſtances that haye 
been mentioned on the Part of the Purſuers of ſuch Decreets 
of Approkation given of old Sub-valuations or Reports: Far 
it is certain, that moſt of theſe have paſt of Conſent, or witn- 
out Oppoſition from the Titular; and the principal Caſes, in 
which the Point has been litigated, were two, in which con- 
trary Deciſions have been given. 

The fr /? of theſe was in the Caſe of the Pariſh of Kirk. 

den, anno 1716, Garden of Latoun, verſus 
here the Purſuer produced a Report of the Sub- commiſſion- 
ers of the Presbytery of Arbroath, bearing Date in Febru- 
ary 1630, containing their Sub-yaluation of his Tithes, and 
. prayed this Court to approve of the ſame, and to Decree ac- 
cordingly ; it was anſwered, that the ſaid Sub-yaluation could 
a | not 
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not now be approved, being preſcribed ; ſeeing a Sub-yaluati- 
on is nothing more than a Report of Commiſſioners, delega- 
ted by the high Commiſſion, to take trial of the Value of the 
Teinds, and to report to them, who are the Judges, and 
might approve or diſapprove of the Report, as they thought 
fir; and if that Report was not made, and Decreet pronoun- 
ced thereon, within the Years of Preſcription, the Action of 
Approbation was preſcribed, 
eplied, That the Sub · valuation is a Decreet, and could not 

prelcribe. being of the Nature of a Diſcharge, which can be 
no otherwiſe uſed than as a Defence, where a greater Duty is 
claimed, and it is of the Nature of a Baron Decrcet, which 
needs the Interpoſition of another Judicatory, in order to Ex- 
ecution, which might be obtained at any Time: And the 
Lords had been in Uſe to approve Sub-yaluations, as in the 
Caſes of Pennycurick in 1712, and of Dun ſè in 1714. 

Duplied, That it did not always follow, that Sub-yaluati- 
ons were approven, as appeared by a Decreet of Valuation of 
Tereagles ; which bears, that the high Commiſſion in 1634, 
rejected the Sub- valuation as informal, and allowed a new 
probation; and in 4 Caſe betwixt the Earl of Breadalbane 
and the Laird of Meem, though there was a Report of the 
Sub- commiſſion; yet the Party being aſſured, (or ſenſible) 
that it was preſcribed, inſiſted in a Proceſs of proving the Te- 
nor of an Approbation of the ſame. And as to the Caſe of 
Pennycuick, the Preicription was inſtructed to have been in- 
terrupted by partial Approbations of the general Report of the 
Pariſh from Time to Time, and the Cauſe of Danſe was done 
of Conſent. And the Sub- valuation being no compleat 


Deed, till reported to. and approved by the high Commiſſion, 
unleſs that was done within the Vears of Preſcription, it could 
not now be done, more than an Oath taken above forty 
Years ago, and the Procels ſleeping all the Time, could now 
be wakened. | 


B Upon 


Upon this Debate, the Lords found, that the Proceſ of 
Approbation, not being intented within forty Years after the 
Date of the Sub-valuation was preſcribed, and therefore aſſoil- 
zed the Defenders. 8 

The principal Caſe, on the other Side, in which the gene. 
ral Point has been litigated, was that of Patrick Campbell 
of Mouzie, one of the Senators of the College of Juſtice, 
Purſuer, againſt the Officers of the Crown, Defenders; being 
a Proceſs of Approbation of an old Sub- valuation, which was 
commenced in the Year 1736, and after various Proceedings, 


at length adviſed and determined in fayour of the Purſer, 


on the 2d of December 1747; after the Example of which, 
two or three of the Inſtances alledged for the now Purſuers, 
were ſuffered to paſs without any Debate. | 

In order therefore to the Examination of the Queſtion it. 
ſelf, it ſeems to be proper, in the /t Place, to ſtate from 
the Laws on that Subject, the true Nature of theſe Valuations, 
or Reports of Sub-commiſſioners, whoſe Works are contend. 
ed by the Purſuers to be of ſuch an immortal Nature, and to 
be of far greater Endurance and Efficacy than the moſt formal 
Decreet of a ſupreme Court of Juſtice, which, it is certain, may 
be loſt uon utendo, during the long Preſcription of forty 
Years ; as it hath been adjudged, even in the Cale of a De- 
creet of Locality, for ſettling the conſtant Stipend of the Mi- 
niſters of a certain Pariſh, though rhat be a favourable, and' 
otherwiſe privileged Caſe, and that the ſeveral Miniſters are but 
ſingular Succeſſors to each other, and often are ignorant, or not 
poſſeſſed of the Securities which were in the Hands of their 
Predeceſſors. | i nn POUND 

The Origin of theſe Sub- commiſſions, for taking Trial ofthe 
Value or Extent of the Tithes throughout this Kingdom, was 
doubtleſs derived from the Commiſſion of Surrenders and 
Teinds, directed by King Charles I. after his general Revo- 
cation in October 1625, for treating with the ſeveral Parties 


concerned in Church-lands and Tithes, and preparing the wm 
terials 


terials for ſuch final Settlement, as might in ſome meaſure an- 
ſer his own Views for the Crown and the Clergy, and at 
the ſame time be acquieſced in or ſubmitted to by the Gran- 
tees of ſuch Lands or Tithes; in order to all which, the 
Settlement was made by his Decreets-arbitral, that were rati- 
fied by Parliament anno 1633. 

Accordingly by the 19th Act of that Year, the firſt Parlia- 
mentary Commiſſion was granted for Valuation of Tiends not 
valued, rectifying the Valuations of the ſame already made, 
and other Particulars therein contained. 

And by that Commiſſion Power is given inter alia, in 1. 
theſe Words: * To proſecute and follow forth the Valua- 
tion of whatſoever Teinds, Parſonage or Vicarage, within 
the Kingdom, which are as yet unvalued : 

And alſo to receive the Reports from the Sub-commiſſion- 2. 
gers appointed within ilk Presbytery, of the Valuation of 
« whatloever Teinds, led and deduced before them, according 
to the Tenor of the Sub-commiſſions directed to that Ef- 
fect; and to allow or diſallow the ſame, according as the 
ſame ſhall be found agreeable or diſagreeable to the Tenor 
of their Subcommiſſions.” + 

And alſo with Power to rectify whatſoever Valuations, 3. 
led or to be led, to the enorm Prejudice of the Titulars, 
and to the Hurt and Detriment of the Kirk, and Prejudice 
V g of the Miniſters Maintenance and Proviſions, or of his Ma- 


' jeſty's Annuit . 
And for the better expedi 


* 
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I # wth 
the g and adyancing of the ſaid Va- 4. 

ſ nations, with Power to appoint Committees or Sub-com- 

' mittees of heir own Number,'t6 receive the Reports of 
0 the ſaid Valuations made, or to be made, and to receive, ad- 
mit, and examine Witneſſes, and to take Parties Oaths, 
d where the ſame is referred to Oat ß; 75 
ö And ſicklike, with Power to them, if Need be, to ap- 5. 
point Sub- commiſſioners, not being of their own Number, 
„within any Pariſh or Presbytery of the Country, for levy- 

| ing 


can 
ing and deducing of the ſaid Valuations, and to receive their 
Reports th2reot, Allow or difallow of the lame.” .. 

In theſe Clauſes we find Mention made of the Sub-commic, 
ſioners. who! had acted. in time paſt, that is, under the former 
Commillion of Surrenders;. and Sub-commilſioness to be ap. 
pointed in time coming, for leading and deducing of the Va- 
luations of Teinds in the different Pariſhes throughout the 
. Kingdom, that is, for undergoing the Drudgery, taking the 
Probation that ſhould be offered, and ſo facilitating the Work 
of the High Commiſſion, by preparing Opinions or Reports, 
which were to be of no Force, till allowed or confirmed b 
the High Commiſſion, but were ſubject to be diſallowed or 
rejected. upon any. Objection made of the Proof being either 
erroneous or defective; for then the High Commiſſion itlelf 
Was to take a new, correctory. or ſuppletory Proof, by exa. 
mining other Witneſſes, or taking the Oath of Parties, and 
that either by themſelves, or by Sub- committees of their own 
Number. 5 fd) a” | 

Sir George Mac ben gie, in his Obſervations upon this Act, 
informs. us. That the Commiſſioners did of old appoint Sub- 
* commillioners in every Presbytery, h were to be choſes 
the Presbytery itſelß and five to be a Quorum, for 
trying the Valuation of every Man's Teinds, and before 
them Proceſſes were intented, at the Inſtance of the Procu- 
* rator-fiſcal of the Heritors; and their Reports being re- 
turned to the Commiſſion, were allowed, 1. e. if no Ob- 
wn jection ſhonld OCCUEF or be offered.” 44 . 5 | 7 K. 

He then proceeds to relate what were the Injunctions or 
Inſtructions uſually given to theſe Sub- commiſſioners, and 
treats. of what was called the Prerogative of Probation, up- 
on which very difficult or ſubtile Queſtions might ariſe. 

It was therefore neither warranted by the Statute, nor 
by the Nature of the Caſe, nor by the Practice, that theſe 
Sub- commiſſioners ſhould have any Power to make a De- 
creet of Valuation, that was to be concluſive 1 of 

ody; 


e 1 
Body; but the Uſe of thom was the ſame with that of e. 
very ſpecial Commiſſion at this Day, granted by this 
Court or the Court of Seſſion, for taking Proof in the Coun- 
try, or upon the Spot where the Wirneſfes are at hand, for 
the more ealy expediting of Juſtice, of which Commiſlioners 
the Actings or Report is of no Authority or Effect, till it be 
adviſed by the Court itſelf, and their Decree made thereupon ; 
and to ſuppoſe the contrary, as to the Powers of Sub- commiſ- 
foners, whom they left to every Presbytery to chule for 
themſelves, would be very abſurd and illegal. 2 

On the Clauſes above recited of this primary Commil. 
fon 1633, it may be farther obſerved, that the Reports of Sub- 
commiſſions being to be allowed or diſallowed, according as 
the ſame ſhould be found agreeable or difagreeable from the 
Tenor of their Sub- commiſſions, it follows, that the High 
Commiſſion could not allow of ſuch Reports, or make ſuch 
Compariſon, unleſs the Sub commiſſion itſelf be extant and 
produced before them; even as the Validity. of a Decreet-arbi- 
tral cannot be tried, without ſeeing the Reference or. Submiſ- 
ſon upon which it proceeded; that was in effect the Commiſ- 
ſon given to the Arbiters, the Powers whereof they could 
not exceed or deviate from. 

The ſame Commiſſion 1633 contains the following Clauſe: 
Attour, for clearing of all Doubts and Difficulties, which 
may a- iſe anent the rectify ing of Valuations, it is declared, 
' that where Valuations are lawfully led againſt all Parties 
having Intereſt, and a/lowed by the former Commiſſioners, 
' according to the Order obſerved by them, that the ſame ſhall 
not be drawn in Queſtion, nor rectified! upon pretence of 
' enorm Leſion, at the Inſtance of the Miniſter, not being 
Titular, or at the Inſtance- of his Majeſty's Advocate, for, 
and in reſpect of his Majeſty's Annuity, except it be proved, 
that Colluſion was uſed betwixt the Titular and Heritor, or 
© betwixt the Procurator-fiſcal. and the Titulars and Heritors; 
© which Colluſion is declared 2 be, where the Valuation is 

| led 
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led, with the Diminution of the Third of the juſt Rent 
* preſently paid, and which Diminution ſhall be proved by 
the Parties Oaths.” Inos 1110. öl; 10 l 
Upon this Clauſe let it be obſerved, #r/?, it is here ſuppoſed, 
that there is no Place for a Rectification of former Valuati- 
ons. unleſs the ſame have been allowed by the former Com. 
miſſioners; for that without ſuch Allowance, they were no Va. 
luations at all, but only preliminary Steps taken in order to 
Valuations being made by the proper Authority of the Com- 
miſſion itſelt. ii | e | 

2dly, The Parties allowed to complain, in order totherec. 
tifying of Valuations formerly made and allowed, under the 
Reſtriction here ſettled, of what ſhould be held enorm Leſion 
to their Prejudice, are thoſe only who have but a collateral Inte. 
reſt in the Teinds, 1. e. the Miniſter not being Titular, and 
the King's Advocate for his Annuity ; but there is no Reſtraint 
by this Clauſe on the Titular himſelf, or the Heritor reſpectiye- 
Iy. upon Proof of Fraud or Colluſion, their procuring Er. 
rors to be rectiſied, tho' the Leſion ſhould be leis enorm than 
the valued Teind-duty, being a full Third leſs or more than it 
ſhould be. Cr 0 

34ly, As the Trial ofthis Leſion is to be made, by compar. 
ing the valued Duty with the juſt Rent preſently paid, i. e. 
at the Date when the Proof is led in order to a Valuation, it is. 
impoſſible for the Miniſter or the King's Advocate to prove 
ſuch Leſion, if that were neceſſary, to the Effect of preventing 
a Decreet of Allowance or Approbation, . after the Diſtance of 
more than a Century, from the Date of the Report or Sub- va - 
luation 5 or how could the Diminution or Leſion, be Proyed by 
the Oaths of Parties, who are long ago dead, and their Heirs. 
or Suceeſſors muſt be incapable to depone upon the juſt Rental 
of their ſeveral Lands, or the Amount of the ig corpora of 
the drawn Teinds thereof, as the ſame ſtood above a hundred 


Years ago. 


 4tby, 


1 
- 4thly, The Defence now made on Behalf of the Crown, is 
not in reſpect of his Majeſty's Annuity, which is a Thing 
dropt, but the King is himſelf Titular or Proprietor of the Tithes 
inthe Right of the Biſhop, and as ſuch is iutitled to the full or 
true Value thereof, if he ſhould be minded to exact it, or atleaſt 
intitled to beſtow his Benefits on his Subjects in ſuch Manner as 
the true Value or Extent thereof may appear; and therefore 
may object, tho* the Leſion ſhould be leſs than a Third, or with- 
out proving the Quantum thereof at all, that a Proof taken a 
hundred and twenty four Years ago, ſuppoſe it fairly and juſtly 
atthe Time, as now it cannot be comptrolled, can be no Rule 
fordeciding at this Day what is to be held for the preſent juſt 
and true Value of the Teinds, and in all Time coming. | 
t is indeed the very Nature and Effect of this great Privi- 
ge, given to the Subjects by this and the other Laws paſſed 
inthe 1633, of valuing their Teinds, that the fame being once 
lawfully and completely made, without Fraud or Colluſion, 
according to the true Extent thereof at the Time, whether by 
1 fifth Part of the Rental then preſently paid, or the Amount 
of the drawn Teind, deducting one Fifth as the King's Eaſe, 
tat the Eſtimate or Valuation ſo made, ſhould eſtabliſh a per- 
petuaal Modus for all Time coming, ſo as all the future Im- 
provements or Increaſe of the Rental, whether ariſing merely 
kom Time, and the greater Plenty or Cheapneſs of Money, 
or from Induſtry and expenſive Culture, is all to go to 
the Profit of the Heritor or Poſſeſſor of the Lands, with- 
out any farther Addition to the Titular of the Teinds. But 
there is no Authority in any of theſe Laws for making a De- 
cect of Valuation to have a Retroſpect: For Inſtance; a Fa- 
mily, ſuch as there have been many, which inſtead of obtaining 
Valuation of their Teinds in 1633, or ſoon after, deferred 
doing it till the ſame Time, or later in the preſent Century. 
when the Rental was perhaps doubled or tripled to what it 
then was, muſt ſubmit ro the Conſequences of their own Ne- 
ect, and to have their Valuation ſettled according to the Fifth 
of 
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of the preſent Rental, which muſt be the Modus now. andyfor 


all Time coming. 


And there is the fame Reaſon that he, who did a hug. 
dred Years ago appear before Sub-commiſiioners, and either ſet 
forth his old Rental-bolls which he was uſed, to pay for hig 
Teinds, and declare his Willingneſs to pay the ſame in Time 
coming, which was the Caſe of moſt of the Heritors of this pa- 
riſh, by the Report produced, or bring, or ſuffer to be brought 
by the Fiſcal a Proof by Witneſſes of his Rental at that Time, 
and there ſtop ſhort, without ever bringing that Report to be 


4 


. adviſed and decerned by the High Comiſſion, the only Court 


which had Authority or Juriſdiction to make a Decreet of Va. 
luation, till after more than forty Years are elapſed from the 
firſt preliminary Proceedings, he is in no better Caſe than if he 


had never done avy Thing at all: Becauſe what he had done 


was imperfect. and per /e uſeleſs; and it is now become too 
antiquated, to be capable to ſerye for the Foundation of any 


| farther Proceedings, in order to a final and concluſive Decreet 


of Valuation: For as a Decreet itſelf, being once compleat and 
perfect in all its Forms, may be loſt 20 utendo for the 
Space. of forty Years; and as a Summons or Action falls aſlecy 
by Diſcontinuance of Proceedings for one whole Year, much 
more mult theſe preliminary Proceedings of a Sub- commiſſi. 
on for taking Proof, in order to a Decreet of Valuation, fall to the 
Ground, if nothing has followed thereupon during the full 
Space of forty Years, or as in the preſent Caſe, for more than 

three Times forty. | 
Neither is this merely to take Advantage of Defects in Form; 
for it is materially juſt, that vigilautibus, not dormientibus, 
jura ſubveniant ; and the contrary might produce great Ini. 
quity, blindly to give the Sanction of a perpetual Decreet of 
Valuation to a Report of Sub-commiſſioners made ſo long ago, 
that it muſt be now utterly impracticable, were it ever ſo er. 
roneous, to prove it to have been ſuch. And this would be 
to render the Report of a Sub-commiſſion a more W 
| | itle 
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Title than the Decree of { High-Contmilion for this, how. 
eyer compleat in its Form, and made up by competent Authori- 
ty, may be rectified upon a Proof brought of Fraud. Collu- 
ſon or enorm Leſion, whilſt that ſhall be yer practicable ; 
whereas the Report of the Sub-commiſſion ſo long ago made, 
cannot poſſibly be detected or comptrolled at this Day, how- 
eyer ertoneous or imperfect it was originally: And thus the 
Heritors claiming under that Report ſhall profit by their own 
Neglect; or perhaps willful Forbearance to bring it to be 
allowed and decerned, whilſt the Titular on the other 
Hand ſuffers without his own Default; for he had no Occa- 
ſion, nor does the Law authoriſe him to reduce or rectify 
ſuch Report of Sub-commiſſioners, but only the Decreets of 
the High Commiſſion allowing or authoriſing the fame, and, 
till that be applied, for the Titular has no more to do but 
wait and be ready to offer his Objections or Defences, when 
the Allowance or Decreet of Approbation comes to be ſought 
within ſuch due Time as it may be poſſible for the parties 
concerned, and for the Court to canvaſs the true Merits there- 
of, and be able knowingly, and not blindly, to give their 
Sanction to it as a juſt and true Valuation. 

And it is with Submiſſion a fallacious Argument that hath 
been uſed on the other Side, namely, that negative Pre- 
ſcription does not cut off Deeds importing Liberation from 
Actions or Obligations ſuch as total Diſcharges thereof or 
partial Receipts of the Contents; for that theſe are com- 
petent only by Way of Exception to be uſed when a De- 
mand comes to be made; for it is moſt erroneouſly pretended 
that the Report of Sub- commiſſioners is of this Nature; for 
the Difference is manifeſt; the Debtor who is poſſeſſed of a 
Diſcharge or Receipt has got a Document which is perfect and 
complete in ſuo genere, and nothing more is incumbent on 
him than to preſerve it to be opponed or produced and pleaded 
whenever the Creditor thall bring- his Demand. But the He- 
ritor who obtains a Report of Sub commiſſioncrs has by no 
Means procured his Teinds to be truly and lawfully "ou ; 
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he has taken one Step towards it. but the moſt eſſential thin 
ſill reſtat agendum, and that is the Decreet of Allowance or 
Approbation by the Commiſſion itſelf; and it is his Buſinek 
to procure that who means to avail himſelf of the Report of 
the Sub- commiſſion, which taken per /& is no better than 3 
Diſcharge or Receipt prepared or written out in order to be 
ſigned, but not yet ſubſcribed by the only Party having Au- 
thority ſo to do; and indeed this, and the other Acts in 
1633, are expreſs, that each Heritor ſhall have the leadin 
* and drawing of his own Teinds, he {ame being firſi try. 
* ly and lawfully. valued,” i. e. by the Parliamentary Com. 
miſſioners for Valuation themſelves, until ſuch true and.lawfu} 
Valuation therefore be made, the Heritor had truly no Right 
or Title to the drawing of his own Teinds, and the bare pre. 
paring of a Report by Sub- commiſſioners in the Country could 
operate nothing for this Purpoſe, and therefore could nor af. 
ford a Defence or Objection againſt the Titular's continuing 
to draw them. 8 ann” £80 1 | 
It is true, that de praxi the High-Commiſſion itſelf was 
in Ule to grant Warrants ro the Heritors who had brought 
Action for Valuation of their Teinds, for leading of the lame 
even during the Dependence, and this, by Way of Indul. 
gence or Anticipation, upon Suppoſition that the Heritor was 
in good earneſt to bring the Action to a Period in a reaſonable 
Time. This Practice appears from a Clauſe in the Act 1693, 
in the Words following: And whercas many Times Heri- 
tors intend Actions for the Valuations of their Teinds a- 
gainſt the Titulars, and others having Right thereto, of 
HPeſign only; that upon Pretence of a depending Action 
for Valuation, they may get a Warrant for leading of their 
* own Teinds, and thereafter ſuffer the Action for Valuation 
to ly over, and do not inſiſt therein, by which the Titulars 

and others having Right to the Teinds are exceedingly pre- 
judged: For Remedy thereof it is provided, that any War- 
rant to be granted hereafter by the Commiſſion to He- 
1 E * rirors 
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i ritors for leading of their Teinds, ſhall endure only until a 
proteſtation for not inſiſting be obtained at the Inſtance of 
« the Defender. | 
Now as this Clauſe proves the Practice and the Manner 
of ir, namely, by Warrant granted by the Commiſſion to 
the Heritors Purſuers of the Valuation, which ſuppoſes what 
was true, that without ſuch ſpecial Warrant there was no 
Law that gave ſuch Priviledge to the-Purſuer merely from the 
Dependence of his Action, bur only from the Concluſion of 
it by a final Decrcet of Valuation: And as the Clauſe ſhows 
allo the Abuſe that was often made of this Indulgence, it alſo 
provides a Remedy for it; bur ir is with Submiſſion evidenr, 
that this Remedy is granted in furtherance only of the com- 
mon Law; for it can hardly be doubred, thar if this Clauſe 
had never been made, the Commiſſion might and ought to 
haye given Relief in ſuch Caſe by recalling the interim War- 
rant granted by themſelves to ſuch Purſuer upon the Defend- 
es ſhowing and inſtructing to them that the Purſuer was tri- 
ling with the Court and with him, by protracting the Action. 
whilſt in the mean Time+-he poſſeſſed the Teinds of his own 
Linds without paying any valued Duty. And as they might 
vive ſuch Relief, even though the Action was ſtill kept 
pending, as it ſometimes happens to Actions for Years toge- 
ther, by artful Management, much more might and ought 
the Commiſſion to recal their Warrant if ſuch Purſuer ſhould. 
ſuffer his Action to ſlcep, and ſo to remain for ſome Years 
vithour wakening or reviving it. But this Act 1693 goes 
further, and without leaving it to the Diſcretion of the Com- 
miſſion, poſitively enacts, that any ſuch Warrant to be grant- 
ed by the Commiſſion ſhall endure no longer than till a Pro- 
teſtation for not inſiſting be obtained by the Defender. 

Thus ſtands the general Argument; but let it, moreover, be 
obſerved in the preſent Caſe, that theſe Purſuers do not pre- 
tend, that, in Purſuance of the Report of the Sub- commiſſion- 
es, they, or their Predeceſſors, obtained any Warrant for 

leading 
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leading of their own Teinds, as if there had been a pendi 

Action of Valuation for thele hundred and twenty-four Years 
paſt: But, on the contrary, they have poſſeſſed their Teinds, 
as your Lordſhips have heard, as being allo the Ground of the 
ſecond Defence, upon quite a diſtinct Title; namely, that of 


Tacks by the Crown, as Titular from the Barons of its Ex. 


chequer. | | 

 Hitherto, the Defenders have argued their Cauſe, upon the 
Import of this primary and fundamenral Commiſſion of Valy. 
ation of Teinds, and ir is noways impaired, but greatly aid. 
ed by the ſubſequent parliamentary Commiſſions of the like 
Nature, which have been no lels than feven in Number, he. 
fore the laſt ſtanding Commiſſion to this Court, in the Year 
of the Union, without reckoning thoſe appointed by the re- 
ſcinded Parliament, whereof yet the Acts and Decreets were 
ſuffered to ſtand good: The firſt of theſe, after the Reſtora. 
tion, being in 1661, the ſecond in 1663, the third in 167, 
the fourth in 1685, the fifth in 1686, the ſixth in 1690, and 
the ſeventh in 1693. | : 

Now it is remarkable, that in the firſt of theſe, after the 
Reſtoration Power is expreſly given to them, (as in the firſ 
Commiſſions 1633) to receive Reports from Sub-commiſſ. 
oners, as well as to appoint Sub- commiſſioners themſelves ; 
but in the very next, and all the ſubſequent Commiſſions, the 
Former of theſe Powers is left out, of receiving or proceed. 
ing upon the Reports of Sub-commiſſioners who had been 
appointed by preceeding Commiſſions, and in the 1663, and 
downwards, throughout the five ſubſequent Commiſſions, du- 
ring the laſt Century, there is only Power given to them re- 
ſpectively, to appoint Sub-commiſſioners of their own, and 
ro receive and proceed upon their Reports, according to the 
Rules preſcribed in the ſeveral Laws made in that Behalf. 

And the Law having thus ſtood during the three Reigns, 
preceeding that of Queen Anne, the laſt ſtanding Commiſſion 
was granted to this Court by the ninth Act 1707, whereof 
the full Powers are expreſſed in theſe Words: Empower, 
: . | * autho- 
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3 aßchoriſe, and appoint the Lords of Council and Seſſion, to 
age, cognoſce, and determine, in all Affairs and Cauſes 
„ wppatſoever, which, by the Laws and Acts of Parliament 
© W: cf this Kingdom, were formerly referred to, and did pertain 
f aud belong to the Juriſdiction. and Cogniſance of the Com- 
* W- niflioners formerly appointed for that Effect, as fully and 
freely in all Reſpects, as the ſaid Lords do, or may do, in 


© WT other civil Cauſes. 

And particularly, but Prejudice to the Generality foreſaid, 
„ to determine in all Valuations and Sales of Teinds, to. grant 
e Augmentations of Miniſters Stipends, Prorogations of Tacks 
A «of Teinds, to disjoin too large Pariſhes, to erect and build 
Ir new Churches, to annex and diſmember Churches, as they 


+ ſhall think fit, conform to the Rules laid down, and Pow- 
ers granted by the nineteenth Act of the Parliament 1633, 
the T'wenty-third and/thirtieth Acts of the Parliament 1690, - 
and the Twenty-fourth Act of the Parliament 1693, in fo 
fir as the ſame ſtands unrepealed.” - | 
Now here was very properly a Reference to the 19th Act 
1633, which was the primary Commiſſion, that in its ſubſtan- 
ial Articles was followed by all the ſucceding ones, and yet 
u this Article had been varied; that whereas the Commiſſi- 
mers in 1633, are expreſly impowered to receive the Re- 
ports from the Sub-commiſſioners, appointed within ilk Preſ- 
bytery, and to allow or diſallow the ſame : —— And a- 
rain, to receive the Reports of the ſaid Valuations made or 
j be made; yet in the Commiſſion 1663, and downwards, 
there had been no ſuch Clauſe for receiving the Reports of 
Valuations-already made or prepared, and particularly no ſuch 
Thing in the Commiſſion 1690, here alſo expreſly referred to. 
Which. Commiſſion provids in theſe Words: With Power to 
* appoint Committees, or Sub-committees, of their own Num- 
ber, and to grant Commiſſion, aud receive Reports from 
* them, and to approve or diſapprove the ſame, as they ſhall 
find juſt; and to rectify — Valuations led, or 4 <1 
ed, 


186 
led, to the enorm Prejudice either of the Heritors, or- gf 
* the Titulars, or to the Hurt or Detriment of the Church. 
and Prejudice of the Miniſters Maintenance and Proviſions* 

Now. in Purſuance of theſe Powers, which this Court hat 
now held for near half a Century, your Lordſhips have pro: 
ceeded in the Adminiſtration of Juſtice, much after the Man. 
ner as in the Court of Seſſion, and inſtead of Committees gf 
your own Number, have been in Uſe to refer particular Cay. 
ſes to be prepared or ripened by one of your Number, ag 
Lord Ordinary; and inſtead of granting Subcommiſſions for! 
whole Presbyteries, or other Diſtricts, as had been formerly 
practiſed; you have granted particular Commiſſions in the 

articular Cauſes that were brought before you, to take the 
Proofs in the Country, even as you do from the Court of Seſſi. 
on, and thus, in the Form and Method of Procedure, have 
not preciſely followed as you might have done, the Methods 
practiſed by the former Commiſſions, to which your own ex. 
preſly refers, but have followed Methods materially the fame, 
and more convenient and analagous to the Methods practiſed, 
for the Adminiſtration of Juſtice in your other Court of $ef. 
ſion. And yet in this Article of receiving the Reports of 
old Sub-commiſſioners, and approving or ratify ing the ſame. 
which, with Submiſſion, does not appear to be expreſly with. 
in the Act 1707; it mult be kts. that in the Caſe of the 
Lord Mon zir, and ſome very few others, where the Merits 
of the Queſtion was litigated ; but, no Doubt, moved con- 
cerning the Juriſdiction, your Lordſhips have given ſuch De- 
creets of Approbation. en 

And now, tho' the Defenders hope they are ſafe upon the 
Merits of the preſent Queſtion that have been above ſtated, 
and are well ſatisfied that any judicial Power would be ſafely 
lodged with your Lordſhips, yet they ſubmit to your Con- 
ſideration this Queſtion, which heretofore ſeems to have been 
taken for granted, and thereby the Juriſdiction of the Court 

prorogated by the. Conſent or Acqvielcence of Parties. 
e 
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The Queſtion is, Whether, according to the Terms and Ef. 
ect of the Act 1707 above recited, it was the true Intent and 
Meaning thereof, to impower this Court to receive and ap- 

rove the Reports of Sub- commiſſioners, that were made be- 
fore the very Date of the firſt Commiſſion in 1633, notwith- 
ſanding that there is no ſuch Power granted in the Commiſ- 
ſion 1663, nor in any ſubſequent one, and particularly not 
in that of 1690: The only thing that ſeems capable of im- 
porting ſuch Power, is the Reference to the Rules laid down 
and Powers granted by the Commiſſion 1633, whereof many 
of the Rules and Powers are doubtleſs ſtill in Force; but let 
itbe obſerved at the fame Time, Reference is made to the 
Rules and Powers in the Act 1690, which contains no Retro- 
ſed of this Sort, and it ſeems eaſy to aſſign a Reaſon why 
heh Power was granted in 1633, and yet purpoſely dropt out 
of the after Commiſſions ; namely, that when King Charles 
granted his firſt Commiſſion of Surrenders and Tithes, he was 
bent upon making Progreſs in that Work which he had un- 
dertaken, and by the Sub-commiſſioners then appointed a 
great Deal of Enquiry and Proof, had been made or prepa- 
red, concerning the Value of Mens Rents or Teinds as they 
then ſtood, and which could not be greatly altered- in the 
Space of a few Years after, when the Commiſſion 1633, was 
given 3 it was therefore reaſonable and expedient, at that 
Time, to empower that Commiſſion to call for thoſe Re- 
ports which had been recently made, as it would be vain, 
adtum agere, and no Party could be prejudged, in caſe theſe, 
in any Inſtances, ſhould be found erroneous and defectiye, 
hecanls it was made competent before the high Commiſion to 
correct thoſe Errors, and ſupply thoſe Defects by an additi- 
onal Proof, which it was then practicable to bring. 

Again, it was no Wonder, if, in the Hurry of the Earl of 
Middleton's firſt Parliament after the Reſtoration, they cop- 


pied too cloſely the Commiſſion 1633, and did not at firſt 
Advert 
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Advert to the Alteration; which the Length of Time, egg 1 
then, made reaſonable as to this Article, 
This, however, was adyerted to, in the third Seſſion of 
that Parliament, aun 1663, and from that Time downwards, 
there is no ſuch Clauſe for receiving or allowing of the Re 
ports of former Sub- commiſſioners: How then, with great 
Submiſſion, can it be coficciyed, that it was meant hy the Ug i 
nion Parliament in 1707. to receive a Power that had bees 
omitted in the Commiſſion 1663, and every after one, and 
which it was now much more neceſſary to leave out after the® 
Elapſe of the farther Term of Forty- four Years from the 1663, 
downwards to 1707, when the Commiſſion to this Court did 
firſt Commence, and which Power, the longer it laſted, would 
become the more inconvenient, or, indeed, abſurd, if it cag 
be ſuppoſed to import what the Purſuers plead ; that it give 
them at this Day, in 1754, a Demand of Right to have a Repo 
of Sub · commiſſioners, made in the Years 1629, and 1630 
converted into a conſtant and perpetual, Decreet of Valid 
on, when it is impoſſible for your Lordlking to judge, whe 
ther it was Right or wrong, even as the Teinds then ſtood 
and equally impoſſible for the now Defenders; and that with 
out any Fault or Neglect of theirs, or their Predeceflonzl 
in Office, to detect or prove before. your Lordſhips the Et 
rors or Defects in that Meport. which the Purſuers pra voi 
Lordſhips to convert into a Decreet of Valuation, and eq D& 
fenders have offered and ſubmitted their Reaſons, . why it ig 
neither juſt nor competent ſo to do. CG. 
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